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This is a decision on the "APPLICATION FOR PATENT TERM 
ADJUSTMENT UNDER 37 CFR 1.705(b)," filed November 13, 2007. 
Applicants request correction of the patent term adjustment from 
zero (0) days to 1,727 days partly on the basis of the Office 
taking in excess of three years to issue the patent. 

The request for reconsideration of the patent term adjustment is 
GRANTED to the extent indicated herein . 

The Office has updated the PAIR screen to reflect that the 
correct patent term adjustment determination at the time of the 
mailing of the notice of allowance is zero (0) days. 1 A copy of 
the updated PAIR screen, showing the correct determination, is 
enclosed. 

To the extent that the instant application for patent term 
adjustment requests reconsideration of the patent term 
adjustment as it relates to the Office's failure to issue the 
patent within three years of the filing date, a decision is 
being held in abeyance until after the actual patent date. 
Knowledge of the actual date the patent issues is required to 



1 The patent term adjustment determination remains zero days; however, the 
number of days of reduction for applicant delay has been, corrected from 1,789 
days to 127 days. 



Application No. 09/748,708 



Page 2 



calculate the amount, if any, of additional patent term patentee 
is entitled to for Office failure to issue the patent within 
three years. See 37 CFR 1.703(b). It is noted that at the time 
of this decision the patent has not issued. 

Applicants are given TWO (2) MONTHS from the issue date of the 
patent to file a written request for reconsideration of the 
patent term adjustment for Office failure to issue the patent 
within three years. A copy of this decision should accompany 
the request. Applicants may seek such consideration without 
payment of an additional fee. However, as to all other bases 
for seeking reconsideration of the patent term adjustment 
indicated in the patent, all requirements of 37 CFR 1.705(d) 
must be met. Requests for reconsideration on other bases must 
be timely filed and must include payment of the required fee. 

On October 1, 2007, the Office mailed a Determination of Patent 
Term Adjustment under 35 U.S.C. 154(b) in the above-identified 
application. Applicants were advised that the patent term 
adjustment to date is zero (0) days. On November 13, 2007, 
applicants timely filed the instant request for reconsideration 
of the patent term adjustment. 2 

A review of the application file confirms that the initial 
patent term adjustment determination is incorrect. 

Applicants state that the period of adjustment under 37 CFR 
1.702(a)(1) should be 117 days, instead of 118 days. A review 
of the record indicates that the Office correctly calculated the 
period of adjustment under 37 CFR 1.702(a)(1) as 118 days, 
counting the number of days beginning on the day after the date 
that is fourteen months after the date on which the application 
was filed, February 23, 2002, and ending on the date of the 
mailing of the nonfinal Office action, June 20, 2002. "When a 
period is indicated (in 37 CFR 1.703 or 1.704) as 'beginning' on 
a particular day, that day is included in the period, in that 
such day is May one' of the period and not 'day zero.'" MPEP 
2731. "For example, a period beginning on April 1 and ending on 
April 10 is ten (and not nine) days in length." Id . 



2 Office records indicate that the issue fee payment was received on November 
13, 2007. 
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Applicants dispute the reduction of 147 days for applicant delay 
in responding to the nonfinal Office action mailed June 20, 
2002. Applicants assert the no reduction under 37 CFR 1.704(b) 
is warranted because they filed a response on September 13, 
2002. 

A review of the application file confirms that a reply to the 
nonfinal Office action was filed on September 13, 2002. On 
April 9, 2007, applicants submitted a copy of the response 
accompanied by a copy of their itemized return postcard, 
associated with the filing of the response, with a USPTO date- 
stamp of September 13, 2002. The date-stamped and itemized 
postcard receipt serves as prima facie evidence that the 
original reply was received by the Office on September 13, 2002. 
See MPEP 503. Under these circumstances, the date of receipt of 
the response on September 13, 2002, should be properly used for 
purposes of calculating compliance with 37 CFR 1.704(b). The 
response was filed within the three-month period under 37 CFR 
1.704(b). Accordingly, applicants did not fail to engage in 
reasonable efforts to conclude processing by delaying in 
responding to the nonfinal Office action. The period of 

reduction of 147 days is not warranted and is being removed. 

* 

Applicants also dispute the reduction of 1,642 days pursuant to 
37 CFR 1.7 04 (c) (7) . 37 CFR § 1.704 (c) (7) states: 

Submission of a reply having an omission (§ s 1 . 135 (c) ) , in 
which case the period of adjustment set forth in § 1.703 
shall be reduced by the number of days, if any, beginning 
on the day after the date the reply having an omission 
was filed and ending on the date that the reply or other 
paper correcting the omission was filed[.] 

On April 9, 2007, applicants submitted a non-compliant 
amendment. In response, the Office mailed a Notice of Non- 
Compliant Amendment (37 CFR § T. 121) on July 11, 2007. On 
August 14, 2007, applicants filed an amendment correcting the 
omission . 

The submission of a non-compliant amendment is a proper basis 
for reduction of patent term under 37 CFR § 1.704(c) (7). 
Accordingly, the period of adjustment of the term of the patent 
should be reduced by 127 days (not 1,642 days), the number of 
days beginning on the day after the date the non-compliant 
amendment was submitted, April 10, 2007, and ending on the date 
that the amendment correcting the omission was filed, August 14, 
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2007. The filing of a reply that is complete and the filing of 
any supplement necessary to reply having an omission are within 
the control of the applicant. See Comment 34 and Response in 
Changes to Implement Patent Term Adjustment under Twenty-Year 
Patent Term; Final Rule, 65 Fed. Reg. 54366 (September 18, 
2000). Thus, the period of reduction of 1,642 days will be 
removed and a period of reduction of 127 days will be entered. 

Lastly, applicants argue that a period of adjustment of 342 days 
should be entered for the Office's failure to respond to a reply 
within four months after the date on which the reply was filed 
pursuant to 37 CFR 1.702(a) (2). The Office has considered 
applicants' argument but does not find it persuasive. 

Pursuant to 37 CFR 1.702(a) (2), the period of adjustment under 
§ 1.702(a) is the sum of the following period: 

(2) The number of days, if any, in the period beginning on 
the day after the date that is four months after the date 
a reply under § 1.111 was filed and ending on the date of 
mailing of either an action under 35 U.S.C. 132, or a 
notice of allowance under 35 U.S.C. 151, whichever occurs 
first. 

In this instance, applicants did not submit a complete reply 
under 37 CFR 1.111 until August 14, 2007. Thereafter, the 
Office responded with the mailing of the notice of allowance on 
October 1, 2007, within four months after the date the reply 
under 37 CFR 1.111 was filed. See 37 CFR 1.703(a)(2). Thus, 
the Office will not be assessed any period of delay under 37 CFR 
1.702 (a)(2).. 

In view thereof, the patent term adjustment at the time of the 
mailing of the notice of allowance is zero (0) days (118 days of 
Office delay - 127 days of applicant delay) . 

The Office acknowledge the payment of the $200.00 fee set forth 
in 37 CFR 1.18(e). No additional fee is required. 

Applicants are reminded that any delays by the Office pursuant 
to 37 CFR 1.702(a)(4) and 1.702(b) and any applicant delays 
under 37 CFR 1.704(c) (10) will be calculated at the time of the 
issuance of the patent and applicants will be notified in the 
Issue Notification letter that is mailed to applicants 
approximately three weeks prior to issuance. 
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The Office of Data Management has been advised of this decision. 
This matter is being referred to the Office of Data Management 
for issuance of the patent. 

Telephone inquiries specific to this matter should be directed 
to Christina Tartera Donnell, Senior Petitions Attorney, at 
(571) 272-3211. 




Nancy /Johi\soh 
Senr^k^E^tfit^bns Attorney 
Office of Petitions 
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